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Around the World in the INA:
Designating a Country of Removal in Immigration 

Proceedings
by Adam L. Fleming

Every year the Department of Homeland Security removes hundreds 
of thousands of aliens from the United States—aliens who hail 
from more than 170 different countries.1  Often overlooked in this 

removal process is the frequently tacit (but always critical) decision as to 
where exactly the alien should be removed.  While it’s true that the alien’s 
ultimate destination is not always in dispute, there are occasions when a 
removal decision’s where can be as important as its whether.

 Take, for example, the case of Guglielmo Monte.  Monte v. INS, 353 
F.2d 7 (7th Cir. 1965).  Mr. Monte was born in 1910, “in a geographical 
area listed as Cepich, Pola, which at that time was part of Austria.”  Id. at 
7.  From 1918 to 1943, however, Mr. Monte’s homeland “was under the 
jurisdiction of Italy.”  Id. at 8.  When Mr. Monte entered the United States 
in 1949—and when he was later placed into deportation proceedings—his 
birthplace was “within the territorial limits of [the now former] Yugoslavia.”  
Id.  There was no disagreement regarding Mr. Monte’s deportability, but 
the question remained: Deportable to where?  When asked to designate his 
own country of deportation, Mr. Monte himself was at a loss.  “You tell 
me where I can go,” he said.  “I can’t go any place.  What country can I go 
to?”  Id. (noting that the Government of Yugoslavia refused to accept Mr. 
Monte).

Introduction

 Selecting a country of removal can involve complex questions of 
executive authority, foreign law, and individual rights.  These issues can 
arise when the United States chooses not to recognize a “country,” see, e.g., 
Lee Wei Fang v. Kennedy, 317 F.2d 180 (D.C. Cir. 1963) (holding that aliens 
born on the mainland of China prior to the Revolution remained nationals 
of the Republic of China and not Communist China); or when a country is 
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overrun by a foreign occupier, see, e.g., Delaney v. Moraitis, 
136 F.2d 129 (4th Cir. 1943) (holding that Greek nationals 
should be deported to the Greek Government in exile in 
England during the Axis occupation);2 or when a country 
secedes from another State, see, e.g., Wani Site v. Holder, 
656 F.3d 590, 594 (7th Cir. 2011) (holding that the 
Government’s assertion “at oral argument that once South 
Sudan declared its independence, [the Government] may 
remove [a Sudanese asylum seeker] to that country” was 
inopportune).

The process of designating a country of removal is 
governed by sections  241(b)(1) and (2) of the Immigration 
and Nationality Act,  8 U.S.C. §§ 1231(b)(1) and (2)—
which distinguish between aliens placed into proceedings 
upon arrival and all other aliens.  For those who are 
not arriving aliens, the search for a country of removal 
begins with the alien’s own designation of a country.  
Section 241(b)(2)(A) of the Act.  Under certain 
circumstances, however, the Government is free to 
disregard the alien’s choice and attempt to remove 
the alien to one of several different countries.   
Section 241(b)(2)(C)-(E) of the Act.  The process for 
arriving aliens is relatively more straightforward.  The 
statute’s initial goal is to return the alien directly to the 
country from which he or she embarked.  See  section 
241(b)(1)(A) of the Act.  If that is not feasible, the statute 
allows the Government to direct the arriving alien’s 
removal to one of several alternative countries.  Section 
241(b)(1)(C) of the Act.

 This article will attempt to untangle some of the 
trickiest issues that arise in the designation process.  The 
article will begin with a brief history and overview of the 
current framework for choosing a country of removal 
for persons who are not arriving aliens.  The article will 
then discuss that alien’s right to designate his or her own 
country of removal (and when that designation can be 
disregarded).  Next, the article will explain how the 
Government must select a country of removal if the alien 
fails to do so properly.  And finally, the article will briefly 
examine the procedures that govern the designation 
process for arriving aliens.

History and Overview

 Prior to the enactment of the Act, the process 
of selecting a country of deportation was governed 
by a “single ill-drawn sentence.”  United States ex rel. 

Karamian v. Curran, 16 F.2d 958, 960 (2d Cir. 1927); see 
also Immigration Act of February 5, 1917, Pub. L. No.  
64-301, § 20, 39 Stat. 874, 890 (“Act of 1917”), as 
amended by Act of July 13, 1943, Pub. L. No. 78-141, 
57 Stat. 553.  Generally speaking, that sentence provided 
that aliens were, in the first instance, to be deported to 
“the country whence they came,” and if that failed, the 
only other option was to “the country of which such 
aliens are subjects or citizens, or . . . the country [of their 
last residence].”  Act of 1917 § 20, 39 Stat. at 890.

 Critics of the previous statute argued that it 
allowed foreign states to prevent the deportation of their 
nationals.  See H.R. Conf. Rep. No. 81-1192, at 7 (1949) 
(“[O]ver a period of years there have arisen hundreds of 
cases of aliens . . . who could not be deported because 
of the failure or refusal of foreign governments to grant 
passports for their return . . . .”).  In April of 1950, the 
Senate Committee on the Judiciary reported that there 
were then “3,600 nonenforceable deportation orders” on 
account of foreign governments refusing to comply with 
requests for the issuance of travel documents.  S. Rep. No. 
81-1515, at 637 (1950).

 The current mechanism for selecting a country of 
removal—which was originally enacted as former section 
243(a) of the Act, 8 U.S.C. § 1253(a) (1994)—was the 
product of a persistent campaign to grant the Government 
more latitude in selecting a country of deportation.  
Attempts to reform the designation process stalled or 
failed in the late 1930s and throughout the 1940s.  See 
H.R. Conf. Rep. No. 81-1192, at 7-8 (discussing previous 
bills).  Reform proposals were met with fierce resistance 
from opponents who decried such measures as overbroad 
and cruel.  See, e.g., H.R. Conf. Rep. No. 81-1192, at 18 
(arguing the minority views) (“[Under the proposed bill,] 
deportation may be to any country willing to accept the 
 . . . alien . . . , although the alien may be an utter stranger 
to that country.  Of course, we have the sovereign right 
to expel any alien, but surely that right must be exercised 
humanely and decently.”).

 Nonetheless, the reformers prevailed.  The Act was 
drafted to include a new provision granting the Attorney 
General expanded alternatives to ensure deportation.  See 
Matter of S-Y-L-, 9 I&N Dec. 575, 576 (BIA 1962) (“A 
primary purpose of this section of the 1952 Act was to 
increase the number of places or countries to which an 
alien under a final order of deportation might be sent—a 
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purpose plainly manifested by the language of the Act 
itself.”), overruled on other grounds, Matter of Cheung,  
16 I&N Dec. 690, 692 (BIA 1979).

 In more than 60 years, the statutory provisions 
governing the designation of a country of removal have 
experienced remarkably little change.  See former section 
243(a) of the Act.  However, they were slightly reorganized 
and reworded for clarity by section 305(a) of the Illegal 
Immigration Reform and Immigrant Responsibility Act 
of 1996, Division C. of Pub. L. No. 104-208, 110 Stat. 
3009-546, 3009-600 (“IIRIRA”).  The current guidelines 
for nonarriving aliens can be found in section 241(b)(2) 
of the Act.  The U.S. Supreme Court has instructed courts 
to read this section as a series of four directives:

[Section 241(b)(2)] provides four 
consecutive removal commands: (1) An 
alien shall be removed to the country of 
his choice, unless one of the conditions 
eliminating that command is satisfied; 
(2) otherwise he shall be removed to the 
country of which he is a citizen, unless 
one of the conditions eliminating that 
command is satisfied; (3) otherwise he 
shall be removed to one of the countries 
with which he has a lesser connection; or 
(4) if that is “impracticable, inadvisable 
or impossible,” he shall be removed to 
“another country whose government will 
accept the alien into that country.”

Jama v. ICE, 543 U.S. 335, 341 (2005) (citations 
omitted).  “The third command, which requires 
removal to a country of lesser connection under  
[section 241(b)(2)(E)(i)-(vi)], does not require that the 
country of removal agree to accept the alien.”  Mendis v. 
Filip, 554 F.3d 335, 339 n.4 (2d Cir. 2009) (citing Jama, 
453 U.S. at 342-44).

 The Government’s discretion to designate a 
country of removal in commands two through four was 
formerly vested in the Attorney General.  See Jama, 543 
U.S. at 338 n.1.  It is now ultimately vested in the Secretary 
of the Department of Homeland Security.  Id.  However, 
the statute and regulations continue to recognize the role 
of the Immigration Judge in the designation process.   
See, e.g., 8 C.F.R. § 1240.10(f ).

The Alien’s Choice

 An alien in removal proceedings (other than one 
placed into proceedings at the time of arrival) has a right 
under the statute to “designate one country to which [he 
or she] wants to be removed.”  Section 241(b)(2)(A) of the 
Act; see also Bui v. INS, 76 F.3d 268, 270 (9th Cir. 1996)  
(“[T]he failure to afford an alien this right constitutes 
reversible error.”).  As a general rule, the alien is not required 
to prove that he or she is a citizen or national of the designated 
country.  See Matter of Laurenzano, 13 I&N Dec. 636, 638 
(BIA 1970).  Furthermore, an Immigration Judge cannot 
disregard the alien’s designation without good cause.   
See Navarrete-Paredes v. Ashcroft, 96 F. App’x 348, 350 
(6th Cir. 2004) (remanding to resolve an inconsistency 
between the Immigration Judge’s designation of Peru 
and the alien’s designation of Spain); see also United States 
ex rel. Scala Di Felice v. Shaughnessy, 114 F. Supp. 791, 
794 (S.D.N.Y. 1953) (“While it is abundantly clear that 
[the alien’s] right of choice . . . no longer exists without 
qualifications . . . the [Government] may not completely 
ignore a properly made choice merely as a matter of whim 
or caprice.”).

 Still, the Act does place one important limitation 
on the alien’s right: an alien is not permitted to designate 
“a foreign territory contiguous to the United States, 
an adjacent island, or an island adjacent to a foreign 
territory contiguous to the United States,” unless he 
or she “is a native, citizen, subject, or national of, or 
has resided in, that designated territory or island.”   
Section 241(b)(2)(B) of the Act.  The phrase “adjacent 
islands” is partially defined by statute as certain enumerated 
island nations “and other British, French and Netherlands 
territory or possessions in or bordering on the Caribbean 
Sea.” Section 101(b)(5) of the Act, 8 U.S.C. § 1101(b)(5); 
see also Matter of Zoellner, 15 I&N Dec. 162 (BIA 1974).

 The Act provides that the alien’s designation 
may only be disregarded if one of four circumstances is 
met.  See section 241(b)(2)(C) of the Act.  Briefly stated, 
these circumstances are: (1) “the alien fails to designate 
a country promptly,” (2) the designated country fails to 
respond to the Government’s inquiry within 30 days,  
(3) the designated country refuses to accept the alien, and 
(4) removal to the designated country would be “prejudicial 
to the United States.”  Id.  The existence of any one of 
the circumstances does not compel the Government to 
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disregard the alien’s designation.  See Jama, 543 U.S. at  
346-47.  They merely serve as preconditions for a scenario 
in which the alien’s choice may be disregarded.  Id.

Failure to Designate Promptly

 An alien’s designation may be disregarded 
if “the alien fails to designate a country promptly.”   
Section 241(b)(2)(C)(i) of the Act.  This places two 
requirements on the alien’s selection.  He or she must 
choose a “country” and the choice must be made in a 
timely manner.

 The term “country” means, “at a minimum, . . . a 
foreign place with ‘territory’ in a geographical sense and a 
‘government’ in the sense of a political organization that 
exercises power on behalf of the people subjected to its 
jurisdiction.”  Matter of Linnas, 19 I&N Dec. 302, 304, 
307 (BIA 1985) (holding that an alien could not designate 
the “offices maintained by the Republic of Estonia in New 
York City” as his country of deportation), aff’d, Linnas v. 
INS, 790 F.2d 1024 (2d Cir. 1986).  “Country” has also 
been defined as “any place possessing a government with 
authority to accept an alien deported from the United 
States.”  Chan Chuen v. Esperdy, 285 F.2d 353, 354  
(2d Cir. 1960) (holding that an alien could be deported 
to British-controlled Hong Kong because “Hong Kong 
[was] a ‘country’ under [former section 243(a)(7) of the 
Act]”).  The term “country” may have different meanings 
in different sections of the Act.  See Ng Kam Fook v. 
Esperdy, 320 F.2d 86, 88-89 (2d Cir. 1963).

 The promptness of an alien’s designation is a 
subjective question.  But see 8 C.F.R. § 1238.1(c) (stating 
that an alien placed into removal proceedings under 
section 238(b) of the Act, 8 U.S.C. § 1228(b), “will have 
10 calendar days from service of the Notice of Intent or 
13 calendar days if service is by mail, to . . . designate his 
or her choice of country for removal”).  In the general 
course of affairs, the designation of a country will take 
place when an alien enters pleadings.  The regulations 
direct the Immigration Judge to notify the alien of his 
or her right to designate a country of removal during a 
hearing.  8 C.F.R. § 1240.10(f ).  After the alien has been 
afforded “an opportunity then and there to make such 
designation,” the Immigration Judge is required to identify 
for the record the country (or countries in the alternative) 
to which the alien shall be removed, if necessary.  Id.

 An alien who designates a country of removal 
but then requests withholding of removal from that 
country is deemed to have effectively withdrawn his or 
her designation.  Matter of Niesel, 10 I&N Dec. 57, 58 
(BIA 1962).  In certain circumstances, an alien may be 
allowed to select a country after pleadings have already 
been entered.  However, an alien who has been “afforded 
a full opportunity to designate a country of deportation 
at the time of the deportation proceedings”—and who 
then obstructs his own removal through legal processes 
and by “refus[ing] to obtain a travel document”—may be 
found to have waived his right to designate a country.  
Ogorodnikov v. U.S. INS, 995 F.2d 1063 (4th Cir. 1993), 
1993 WL 102766, at *2-3 (per curiam) (unpublished 
table case).  If the alien and the Immigration Judge fail 
to properly designate a country at trial, the Board of 
Immigration Appeals has the authority “to correct [an] 
IJ’s failure to designate a country of deportation.”  Desta 
v. Ashcroft, 329 F.3d 1179, 1184-85 (10th Cir. 2003).

 Concerns about the timing of an alien’s designation 
have led courts to hold that “aliens do not have an absolute 
right to withdraw a designation.”  Desting-Estime v. INS, 
804 F.2d 1439, 1441 (9th Cir. 1986) (emphasis added) 
(agreeing with Wong Kam Cheung v. INS, 408 F.2d 35, 38 
(2d Cir. 1969), and Riasati v. INS, 738 F.2d 1115, 1120 
(10th Cir. 1984)).  “The [Government] has discretion, but 
is not required, to permit an alien to withdraw [his or her 
designation] . . . .”  Id.  Withdrawal may be permitted “in 
cases of hardship or possible persecution,” but it generally 
will not be granted when opposed by the Department of 
Homeland Security.  Riasati, 738 F.2d at 1120 (holding 
that an alien who designated France as the country of 
removal was not allowed to later change his designation 
to Spain after the Immigration Judge had already directed 
Iran as the alternative country of removal).

The Response of the Designated Country (or Lack Thereof )

 Even an alien’s prompt and proper designation 
may be disregarded if it fails to receive approval from 
the designated country.  The statute provides two such 
circumstances that will allow for the alien’s choice to be 
ignored.  First, if “the government of the country does 
not inform the [Secretary of Homeland Security] finally, 
within 30 days after the date the [Secretary] first inquires, 
whether the government will accept the alien into the 
country,” the Secretary may designate another country.  
Section 241(b)(2)(C)(ii) of the Act.  And second, if “the 
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CIRCUIT COURT DECISIONS FOR APRIL 2013
 by John Guendelsberger

FEDERAL COURT ACTIVITY

The United States courts of appeals issued 176 
decisions in April 2013 in cases appealed from the 
Board.  The courts affirmed the Board in 153 cases 

and reversed or remanded in 23, for an overall reversal 
rate of 13.1%, compared to last month’s 15.3%. There 
were no reversals from the First, Fourth, Fifth, Sixth, and 
Eighth Circuits.  

The chart below shows the results from each 
circuit for April 2013 based on electronic database reports 
of published and unpublished decisions.

Circuit Total   Affirmed Reversed % Reversed

First 2 2 0 0.0
Second 24 22 2 8.3
Third 19 18 1 5.3
Fourth 14 14 0 0.0
Fifth 5 5 0 0.0
Sixth 10 10 0 0.0
Seventh 6 4 2 33.3
Eighth 6 6 0 0.0
Ninth 75 63 12 16.0
Tenth 3 2 1 33.3
Eleventh 12 7 5 41.7

All 176 153 23 13.1

Total Affirmed Reversed % Reversed

Asylum 91 80 11 12.1

Other Relief 51 45 6 12.0

Motions 34 28 6 17.6

John Guendelsberger is a Member of the Board of Immigration 
Appeals.

The 176 decisions included 91 direct appeals 
from denials of asylum, withholding, or protection under 
the Convention Against Torture; 51 direct appeals from 
denials of other forms of relief from removal or from 
findings of removal; and 34 appeals from denials of 
motions to reopen or reconsider.  Reversals within each 
group were as follows:

Circuit Total   Affirmed Reversed % Reversed

Eleventh 40 27 13 32.5
Tenth 11 8 3 27.3
Seventh 29 23 6 20.7
Ninth 334 272 62 18.6
First 12 10 2 16.7
Eighth 15 14 1 6.7
Second 51 48 3 5.9
Fifth 41 39 2 4.9
Third 85 81 4 4.7
Fourth 42 41 1 2.4
Sixth 37 37 0 0.0

All 697 600 97 13.9

Total Affirmed Reversed % Reversed

Asylum 331 277 54 16.3

Other Relief 190 165 25 13.2

Motions 176 158 18 10.2The 11 reversals or remands in asylum cases 
involved nexus (4 cases), particularly serious crime bar 
(2 cases), credibility, past persecution, firm resettlement, 
relocation, and corroboration.      

The six reversals or remands in the “other relief ” category 
addressed adjustment of status (two cases), a continuance 
to obtain counsel, good moral character, U-visas, and 
limits on section 236(c) mandatory detention.

The six motions cases involved equitable tolling 
(two cases), changed country conditions (two cases), and 
motions to reconsider (two cases).

The chart below shows the combined numbers 
for the first 4 months of 2013 arranged by circuit from 
highest to lowest rate of reversal.

Last year’s reversal rate at this point (January 
through April 2012) was 11.0%, with 945 total decisions 
and 104 reversals.

The numbers by type of case on appeal for the first 
4 months of 2013 combined are indicated below.  
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RECENT COURT OPINIONS

Second Circuit:
Rosario-Mijangos v. Holder, Nos. 11-1607-ag,  
11-5123-ag, 2013 WL 2096588 (2d Cir. May 16, 
2013): The Second Circuit denied a petition for review 
of the Board’s decision affirming an Immigration Judge’s 
denial of cancellation of removal.  The petitioner had 
applied for relief pursuant to section 240A(b)(1) of 
the Act (providing cancellation of removal for certain 
nonpermanent residents).  The Immigration Judge found 
the petitioner ineligible because he had failed to maintain 
a continuous physical presence in this country for at least 
10 years preceding his application for relief.  Specifically, 
the petitioner was twice stopped by Department of 
Homeland Security officials while trying to return from 
a brief trip to Mexico in 2007.  Each time, the petitioner 
signed a document indicating that he waived his right to 
appear before an Immigration Judge, wished to return to 
his country, and did not fear harm there.  At the removal 
hearing, the Immigration Judge heard testimony from 
the petitioner and two border patrol agents regarding the 
usual practices followed when a person is apprehended at 
the border.  Although the petitioner claimed he did not 
waive his right to a hearing and agree to return to Mexico, 
the Immigration Judge concluded that the petitioner 
made an informed decision to accept a “voluntary return” 
to Mexico in hopes of expediting his return to his home 
and family.  The judge therefore ruled that the formal, 
documented nature of the petitioner’s two departures 
were interruptive of his continuous physical presence.  
The circuit court agreed, concurring with the Board’s 
conclusion that the Immigration Judge’s factual findings 
were not clearly erroneous.  Turning to the Board’s legal 
findings, the court noted that it had accorded Chevron 
deference to the Board’s precedent decisions in Matter of 
Romalez, 23 I&N Dec. 423 (BIA 2002) (en banc), and 
Matter of Avilez, 23 I&N Dec. 799 (BIA 2005) (en banc).  
Applying the holdings of those cases, the court stated that 
it must affirm the Board’s decision if it found that the 
petitioner was determined to be inadmissible pursuant 
to a “formal, documented process.”  The court disagreed 
with the petitioner’s contention that a “formal process” 
refers only to procedures specifically designated by statute 
or regulation.  The court found that the voluntary return 
procedure followed in the petitioner’s case precisely fit the 
criteria laid out by the Board in Avilez, noting that  the 
Seventh, Ninth, and Tenth Circuits have also agreed with 
the Board on this issue.  

Fourth Circuit:
Karimi v. Holder, Nos. 11-1929, 12-1076, 2013 WL 
1943791 (4th Cir. May 13, 2013): The Fourth Circuit 
granted a petition for review and vacated the Board’s 
decision affirming an Immigration Judge’s order of 
removal.  The petitioner, an asylee from Afghanistan, was 
placed into removal proceedings following his conviction 
for misdemeanor second-degree assault under Maryland 
Annotated Code, Criminal Law section 3-203.  Upon 
his guilty plea, the petitioner was sentenced to 3 years’ 
imprisonment, of which all but 4 months were suspended.  
The Immigration Judge found (and the Board affirmed) 
that the petitioner was removable because his conviction 
satisfied the definition of a crime of violence under 
18 U.S.C. § 16 and the sentence exceeded 1 year, and 
therefore the conviction was for an aggravated felony.  
On review, the circuit court first discussed whether 
the Maryland statute (which is defined by reference to 
common law elements) is divisible and thus subject to 
the modified categorical approach.  The court ultimately 
found it unnecessary to decide this issue, determining 
that under either the strict categorical or the modified 
categorical approach, the conviction in question was not 
for an aggravated felony.  The court noted that under the 
former approach, the Maryland statute covers both violent 
and nonviolent touching.  As to the modified categorical 
approach, the court observed that the Immigration Judge 
relied on information contained in the arresting officer’s 
affidavit, which had been incorporated into the charging 
document.  The court stated that such a document could 
be properly considered under the modified categorical 
approach.  However, the court observed (1) that the 
petitioner’s guilty plea did not admit to the portion of 
the officer’s affidavit that related to violent conduct;  
(2) that the alleged violent conduct was not inherent in 
the guilty plea; and (3) that the officer’s allegation was 
not mentioned by the criminal prosecutor as evidence to 
be presented at trial.  Accordingly, the court found that 
the document had insufficient weight to support the 
aggravated felony charge. 

Fifth Circuit:
Dhuka v. Holder, No.12-60169, 2013 WL 1859084 
(5th Cir. May 3, 2013): The Fifth Circuit affirmed the 
Board’s denial of a family’s application for adjustment 
of status.  After entering the United States as B-2 
visitors, the family changed their nonimmigrant status 
to that of L-1A multination manager for the adult male 
petitioner and L-2 dependents for his wife and son.  
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While still in valid nonimmigrant status, the family filed 
applications for adjustment of status in conjunction 
with an I-140 immigrant visa petition filed on the adult 
male petitioner’s behalf.  The family’s L status expired 
in August 2004; however, they remained in the country 
beyond that date awaiting the adjudication of their 
adjustment applications.  Just over a year later, the 
adjustment applications were denied by the Department 
of Homeland Security (“DHS”).  The petitioners filed a 
motion to reopen a month later, acknowledging errors in 
the original application.  The motion was denied by the 
DHS 2 weeks later.  In March 2006, the petitioners again 
filed for adjustment of status, this time based on an I-140 
filed on behalf of the female petitioner’s employment as 
a nurse.  The DHS denied the applications because the 
petitioners had been out of lawful status for more than 
180 days.  The petitioners were subsequently placed into 
removal proceedings, charged as aliens who remained 
in the United States longer than permitted, and sought 
to renew their adjustment applications before the 
Immigration Judge.  However, the Immigration Judge 
denied the applications because of the long period of 
time that petitioners were not in lawful status.  The Board 
affirmed on appeal.  The issue before the circuit court was 
the status of the petitioners from the date their L visas 
had expired (August 2, 2004) until they filed their second 
applications for adjustment of status (March 10, 2006), 
a period well in excess of 180 days.  Under the Board’s 
precedent decision in Matter of L-K-, 23 I&N Dec. 677 
(BIA 2004), the petitioners were in “technical violation” 
of their legal status while they awaited a decision on their 
first adjustment applications (i.e., until September 2005).  
The court found reasonable the Board’s determination 
that while that “technical violation” period would not 
create an impediment to adjustment if the adjustment 
application is subsequently granted by the DHS, where, 
as here, the application was denied, that period cannot 
later be counted as time spent in lawful status.

Seventh Circuit:
Chen v. Holder, No. 12-2563, 2013 WL 1908017 (7th Cir. 
May 9, 2013): The Seventh Circuit granted the petition 
for review of the Board’s denial of an asylum claim from 
China.  The petitioner’s fear of persecution was based on 
the birth of two sons in the United States.  According 
to the petitioner, authorities in her village learned of 
the births, revoked her registration, and ordered her to 
report for sterilization.  In affirming the Immigration 
Judge’s denial of asylum, the Board did not find that the 

country materials in evidence supported the petitioner’s 
claimed fear of involuntary sterilization.  The Board also 
did not give weight to letters from family members or to 
unauthenticated communications from local authorities 
in China.  The circuit court took a different view of 
the weight that should be afforded to the documentary 
evidence and how its contents should be interpreted.  
For example, the court found the statement in the State 
Department’s May 2007 Country Profile that there have 
been no cases of forced abortions or sterilization in 
Fujian province in the prior 10 years to be rendered less 
persuasive by the fact that this information was credited 
to local Fujianese officials and, according to the report, 
was impossible to confirm.  The court also held that a 
broader concept of authentication exists in immigration 
proceedings than the standard employed by the Board.  
The court held that a document posted on a government 
website is presumed authentic where “government 
sponsorship can be verified by visiting the website itself.”  
The court accordingly vacated the Board’s decision and 
remanded.

Eighth Circuit:
Alavez-Hernandez v. Holder, No. 12-1940, 2013 WL 
1891337 (8th Cir. May 8, 2013): The Eighth Circuit 
denied the petition for review of the Board’s decision 
affirming an Immigration Judge’s denial of asylum from 
Mexico.  The petitioners, a husband and wife from 
Mexico, claimed to have suffered persecution at the 
hands of Catholics in their home village, because they 
are members of Evangelical Christian families.  The 
petitioners relocated to Oaxaca City for 9 years, where 
they claimed their Zapotec ethnicity and lack of Spanish 
language fluency limited their employment opportunities.  
Both the Immigration Judge and the Board found that 
the harm suffered by the petitioners in their village 
and the economic difficulties in Oaxaca did not rise to 
the level of persecution, and that the petitioners could 
avoid future persecution by relocating to Oaxaca City.  
Observing that circuit case law requires harm to be 
“severe enough to threaten an applicant’s life or freedom” 
in order to constitute persecution, the court agreed with 
the Immigration Judge and Board that the mistreatment 
suffered by the petitioners did not reach this standard.  
The court continued that even assuming the standard had 
been met, the Board was correct in concluding that the 
petitioners could avoid future persecution by relocating 
to Oaxaca City.  The court was not persuaded by the 
petitioners’ argument that their limited employment 
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opportunities there would make such relocation 
unreasonable.  The court noted that the petitioners’ 
family members continue to live in Oaxaca, and “have 
been able to establish lives there.”  And noting that the 
primary reason claimed for their lack of job opportunities 
in Oaxaca was their lack of Spanish language skills, the 
court observed that the petitioners testified before the 
Immigration Judge in Spanish, indicating an increased 
proficiency in that language since they last resided there.

Ninth Circuit:
Olivas-Motta v. Holder, No. 10-72459, 2013 WL 
2128318 (9th Cir. May 17, 2013): The Ninth Circuit 
vacated the Board’s decision affirming an Immigration 
Judge’s finding that a conviction for endangerment 
under Arizona law was a crime involving moral turpitude 
(“CIMT”).  In reaching that conclusion, the Board (and 
the Immigration Judge) relied on the Attorney General’s 
decision in Matter of Silva-Trevino, 24 I&N Dec. 687 
(A.G. 2008).  Specifically, the Immigration Judge relied 
on information contained in three police reports offered 
into evidence by the DHS to conclude that the petitioner’s 
conduct constituted a CIMT.   The Board found the 
reliance on these reports permissible under Silva-Trevino, 
in which the Attorney General held that because “moral 
turpitude” is not an element of an offense and may not be 
discernible in all cases from the record of conviction alone, 
an Immigration Judge may consider evidence outside 
of the record of conviction in order to determine if the 
crime in question involved moral turpitude.  The Ninth 
Circuit disagreed.  First, the court distinguished between 
“substance and procedure,” ruling that “[t]here is nothing 
in the substantive definition of a CIMT . . . that permits 
an [Immigration Judge] to use a different procedure than 
it uses for other crimes in determining whether an alien 
has been convicted of such a crime.”   The court next 
reached a different definition of “convicted of” than that 
employed in Silva-Trevino.  The court stated that an alien 
is convicted of “only those acts that form the basis for 
the conviction, as shown by the record of his conviction.”  
The court concluded that reliance on documents outside 
of the record of conviction could result in a reliance on 
acts that the alien may have committed, but that did not 
form the basis for the conviction.  Additionally, the court 
applied the analysis of the Supreme Court in Nijhawan 
v. Holder, 129 S. Ct. 2294 (2009), to conclude that the 
term “involving moral turpitude” constitutes an element 
of the crime, rather than a description of circumstances.  
The court thus determined that Silva-Trevino should 

not be accorded Chevron deference and remanded the 
record.  The case was decided by a three-judge panel, with 
one judge concurring in the result but concluding that 
although Silva-Trevino was misapplied in the present case, 
the Attorney General’s decision in that case was reasonable 
and was neither arbitrary nor capricious.   

United States v. Sandoval-Orellana, No. 12-50095, 2013 
WL 1908884 (9th Cir. May 9, 2013): In a case arising 
in the criminal context of an appeal from a U.S. district 
court conviction for illegal reentry after deportation, 
the Ninth Circuit affirmed the petitioner’s underlying 
order of removal as an aggravated felon under section 
237(a)(2)(A)(iii) of the Act.  The petitioner’s prior 
removal order had been based on his 2003 conviction 
for “sexual penetration by foreign object” in violation 
of section 289(a)(1) of the California Penal Code.  The 
Immigration Judge had found the petitioner’s conviction 
to be for a crime of violence under section 101(a)(43)(F) 
of the Act.  Applying the categorical approach, the court 
noted that section 101(a)(43)(F) applies the definition 
of “crime of violence” found in 18 U.S.C. § 16, which 
does not require the actual use of violence, but rather a 
substantial risk that violent physical force may be used.  
Noting that the California statute in question requires 
the sexual penetration to be accomplished against the 
victim’s will, the court concluded that while this may 
be accomplished without actual violence, it will always 
involve a substantial risk of violent physical force.  While 
the court acknowledged hypotheticals presented by the 
petitioner in which no substantial risk of violence would 
theoretically arise, the court held that to consider such 
unusual examples would run contrary to the Supreme 
Court’s holding in James v. United States, 550 U.S. 192 
(2007), which requires considering whether such risk 
would necessarily arise “in the ordinary case.”

BIA PRECEDENT DECISIONS

In Matter of Montoya-Silva, 26 I&N Dec. 123 (BIA 
2013), the Board held that a parent’s period of 
lawful permanent residence in the United States 

cannot be imputed to an unemancipated minor to 
establish the 7 years of continuous residence required for 
cancellation of removal under section 240A(a)(2) of the 
Act, reaffirming its prior decisions in Matter of Escobar, 
24 I&N Dec. 231 (BIA 2007), and Matter of Ramirez-
Vargas, 24 I&N Dec. 599 (BIA 2008).  
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 The respondent, who had been found removable 
under section 212(a)(6)(E)(i) of the Act, applied for 
cancellation of removal under section 240A(a).  Because 
she was served with a notice to appear about 5 years 
after her admission to the United States, she was unable 
to satisfy the 7 years’ continuous residence requirement 
and sought imputation of her mother’s period of lawful 
permanent residence, citing the Ninth Circuit’s decision 
in Mercado-Zazueta v. Holder, 580 F.3d 1102 (9th Cir. 
2009).  The Immigration Judge found Mercado-Zazueta 
v. Holder to be distinguishable, because that case limited 
imputation to situations where, unlike the respondent, 
the child resided in the United States with the parent.  The 
Immigration Judge found the respondent to be ineligible 
for section 240A(a) cancellation of removal and denied 
her application.

 During the pendency of this appeal, the Supreme 
Court decided Holder v. Martinez Gutierrez, 132 S. Ct. 
2011 (2012), and found that the Board’s construction of 
section 240A(a)’s eligibility requirements, as explained 
in Matter of Escobar and Matter of Ramirez-Vargas, was 
reasonable and entitled to deference under Chevron, 
U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 
U.S. 837, 843-44 (1984).  The Supreme Court expressly 
abrogated the Ninth Circuit’s decisions in Mercado-
Zazueta v. Holder and Cuevas-Gaspar v. Gonzales, 430 
F.3d 1013 (9th Cir. 2005), which similarly held that a 
parent’s period of continuous residence could be imputed 
to a child for purposes of cancellation of removal.  
Applying the reasoning of Matter of Ramirez-Vargas to 
this case, the Board concurred with the Immigration 
Judge that the respondent could not impute her mother’s 
period of lawful period of residence and therefore had not 
established eligibility for cancellation of removal.  The 
appeal was dismissed.

 In Matter of B-R-, 26 I&N Dec. 119 (BIA 2013), 
the Board held that an alien who is a citizen or national of 
more than one country but has no fear of persecution in 
one of the countries is not a “refugee” within the meaning 
of in section 101(a)(42) of the Act and thus is ineligible 
for asylum.

 The respondent, who held dual citizenship in 
Venezuela and Spain, sought asylum based on persecution 
he claimed he experienced in Venezuela.  The Immigration 
Judge denied the respondent’s application, finding that 
since he could live safely in Spain, he was not a “refugee” 
as contemplated by the Act.  

 On appeal, the Board agreed with the respondent 
that his asylum claim was not barred by either the “safe 
third country” exception in section 208(a)(2)(A) of the 
Act or by the “firm resettlement” exception under section 
208(b)(2)(A)(vi).  However, the Board rejected the 
respondent’s contention that the definition of “refugee” 
does not require that an alien establish persecution in 
every country to which he may be returned.  Examining 
the legislative history of section 101(a)(42) of the Act, 
the Board observed that Congress crafted the definition 
relying on language in the United Nations Convention 
Relating to the Status of Refugees, July 28, 1951,  
19 U.S.T. 6259, 189 U.N.T.S. 150.  The Convention 
stated that when a person has more than one nationality, 
the term “country of nationality” means each of the 
countries of which he or she is a national.  Therefore the 
person will not be considered lacking the protection of 
the country of his or her nationality if the person has not 
availed himself or herself of the protection of one of the 
countries of nationality.  

Noting that the Convention’s construction 
was consistent with the history of the Refugee Act, the 
Board pointed out that the Senate Report to the Refugee 
Act of 1980 clarified that the phrase “any country” in 
section 101(a)(42) of the Act referred to eliminating 
restrictions which had constrained conditional entrant 
refugees to those from Middle Eastern or Communist 
countries.  Observing that the purpose of asylum is to 
protect refugees who have nowhere else to turn, rather 
than to provide applicants with a broader choice of 
safe homelands, the Board reasoned that this principle 
was reflected in the language of the Convention, as 
well as in the firm resettlement and safe third country 
provisions of the Act.  The Board also pointed out 
that a grant of asylum may be terminated pursuant to  
section 208(c)(2)(E) of the Act if an alien acquires a new 
nationality and enjoys the protection of that country.

Turning to section 241(b)(2)(D)(ii) of the Act, 
the Board noted that the Secretary of the Department of 
Homeland Security has authority to remove an alien to 
“a country” of which the alien is a subject, national, or 
citizen.  Reading the phrase “a country” to refer to any 
country of citizenship, nationality, or of which an alien is a 
subject, the Board concluded that Congress indicated that 
an alien can be physically removed to only one country, 
even though there may be more than one alternative.



10

78 Fed. Reg. 28,124 (May 14, 2013)
DEPARTMENT OF JUSTICE
Executive Office for Immigration Review

8 CFR Part 1292

Registry for Attorneys and Representatives

ACTION: Notice of implementation of registration 
requirement.
SUMMARY: The Executive Office for Immigration 
Review (EOIR) has established a mandatory electronic 
registry for attorneys and accredited representatives who 
practice before EOIR’s immigration courts and Board of
Immigration Appeals (BIA or Board).  This notice 
provides additional instructions regarding the registration
process.
DATES: Attorneys and accredited representatives 
will be able to register beginning on June 10, 2013. 
After December 10, 2013, attorneys and accredited 
representatives must be registered in order to practice 
before EOIR’s immigration courts and the Board and 
may be subject to administrative suspension for failure to
register. 

78 Fed. Reg. 32,533 (May 30, 2013)
UNITED STATES SENTENCING COMMISSION

Sentencing Guidelines for United States Courts
ACTION: Notice of proposed priorities.  Request for 
public comment.
SUMMARY: As part of its statutory authority and 
responsibility to analyze sentencing issues, including 
operation of the federal sentencing guidelines, and in 
accordance with Rule 5.2 of its Rules of Practice and 
Procedure, the United States Sentencing Commission is 
seeking comment on possible priority policy issues for the 
amendment cycle ending May 1, 2014.
DATES: Public comment should be received on or before 
July 15, 2013.

REGULATORY UPDATE

The Board concluded that the respondent had 
the option to reside in Spain as a citizen or national, and 
once nationality was established, he bore the burden of 
demonstrating that he could not obtain protection in 
that alternative country.  Since the respondent had not 
argued that he had unsuccessfully availed himself of 
Spain’s protection, the Board held that he is not a refugee 
as defined in section 101(a)(42) of the Act, and that he is 
ineligible for asylum.  The appeal was dismissed. 

78 Fed. Reg. 26,101 (May 3, 2013)
DEPARTMENT OF STATE

In the Matter of the Review of the Designation of Real 
Irish Republican Army and Other Aliases; As a Foreign
Terrorist Organization Pursuant to Section 219 of the 
Immigration and Nationality Act, as Amended

Based upon a review of the Administrative 
Records assembled in these matters pursuant to  
Section 219(a)(4)(C) of the Immigration and Nationality 
Act, as amended (8 U.S.C. 1189(a)(4)(C)) (‘‘INA’’), and in 
consultation with the Attorney General and the Secretary 
of the Treasury, I conclude that the circumstances that 
were the basis for the 2008 decision to maintain the 
designation of the aforementioned organization as a 
foreign terrorist organization has not changed in such a 
manner as to warrant revocation of the designation and 
that the national security of the United States does not 
warrant a revocation of the designation.

Therefore, I hereby determine that the designation 
of RIRA as foreign terrorist organization, pursuant 
to Section 219 of the INA (8 U.S.C. 1189), shall be 
maintained. 

This determination shall be published in the 
Federal Register.

Dated:April 26, 2013.
John F. Kerry,
Secretary of State.

Around the World in the INA: continued

government of the country is not willing to accept the 
alien into the country,” the Department of Homeland 
Security may go forward with its own selection.  Section 
241(b)(2)(C)(iii) of the Act.  But see Matter of Maccaud,  
14 I&N Dec. 429, 431 (BIA 1973) (noting that an 
affirmative refusal is not required if the time period 
specified by the statute has already passed).3  Where 
there is “some doubt as to the validity of [a respondent’s] 
claim to [foreign] citizenship,” the country’s statement 
of its willingness to accept the respondent must be 
unconditional.  Maccaud, 14 I&N Dec. at 432.

Selections Prejudicial to the United States

 The final circumstance that allows the 
Government to disregard the alien’s designation is when 
removal of “the alien to the country is prejudicial to 
the United States.”  Section 241(b)(2)(C)(iv) of the 
Act.  The discretion granted to the Government under 
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this provision applies to a variety of situations.  For 
instance, the Immigration Judge may disregard an alien’s 
designation where it is “not made in good faith.”  Ngai 
Chi Lam v. Esperdy, 411 F.2d 310, 311-12 (2d Cir. 1969) 
(rejecting a crewman’s designation of Rhodesia on the 
grounds that the alien had no contacts with Rhodesia 
and “knew full well that his designation . . . was abortive 
ab initio”); see also Lam Tat Sin v. Esperdy, 334 F.2d 999, 
1001 (2d Cir. 1964).

The Immigration Judge may also ignore a 
designation that runs contrary to the foreign policy of the 
United States.  In this regard, the Department of State’s 
“opinion [on foreign policy is] the only one that is relevant 
to the issue of whether [a] respondent’s deportation 
. . . would violate United States foreign policy.”  Linnas, 
19 I&N Dec. at 309.  The most prominent example of 
an alien’s designation being disregarded on foreign policy 
grounds involved the deportation of Joseph Patrick 
Doherty, a man convicted in the United Kingdom of 
collaborating with other members of the Provisional Irish 
Republican Army to kill a British Army captain.  See INS 
v. Doherty, 502 U.S. 314, 317-18 (1992).

 In his deportation proceedings, Mr. Doherty—a 
native of Northern Ireland and citizen of the United 
Kingdom—designated the Republic of Ireland as his 
country of deportation.  Doherty v. Thornburgh, 943  F.2d 
204, 206 (2d Cir. 1991).  Despite an objection from 
the former Immigration and Naturalization Service, the 
Immigration Judge and the Board accepted Mr. Doherty’s 
designation.  Id. at 207.  However, former Attorney 
General Edwin Meese overruled the designation “on the 
basis that [Mr. Doherty] committed a serious crime in 
the United Kingdom and therefore to deport [him] to 
any country other than the United Kingdom to serve 
his sentence would harm the interests of the United 
States.”  Doherty, 502 U.S. at 320.  The United States 
Court of Appeals for the Second Circuit upheld the 
Attorney General’s decision, noting that “[C]ongress left 
the attorney general broad discretion to determine what 
constitutes prejudice to national interests.”  Doherty v. 
U.S. Dep’t of Justice, INS, 908 F.2d 1108, 1113 (2d Cir. 
1990), rev’d on other grounds, 502 U.S. 314.

 Because “the statute provides no guidelines for 
determining what type of ‘prejudice’ enables the attorney 
general to act,” it is essentially a political question, 
unreviewable by a circuit court.  Id.  The Board has noted 

the Second Circuit’s finding that the Government has 
“broad discretion to determine what constitutes prejudice 
to national interests.”  Matter of Ruiz-Massieu, 22 I&N 
Dec. 833, 847 (BIA 1999) (citing to the Doherty cases in 
an appeal arising in the Third Circuit).

The Government’s Turn

 If the alien fails or refuses to designate a proper 
country, the statute “reposes very broad discretion in 
the [Government] to designate the removal country.” Al 
Najjar v. Ashcroft, 257 F.3d 1262, 1295 (11th Cir. 2001) 
(citing Ademi v. INS, 31 F.3d 517, 520-21 (7th Cir. 
1994)); see also Protsenko v. U.S. Att’y Gen., 149 F. App’x 
947, 953 (11th Cir. 2005).  However, this discretion is 
not completely unfettered.  See Wani Site, 656 F.3d at 
594.  The Government must progress through the statute’s 
three remaining commands in the order that they appear 
in the statute.  See section 241(b)(2)(D), (E) of the Act; 
Jama, 543 U.S. at 341.

 This means that the Immigration Judge must 
first direct the alien’s removal to “a country of which 
the alien is a subject, national, or citizen.”  Section  
241(b)(2)(D) of the Act (the statute’s second command).  
If that fails, the Immigration Judge must order the alien 
removed to one of six “[a]dditional removal countries” 
provided in the statute’s third command.  Section  
241(b)(2)(E)(i)-(vi) of the Act.  Finally, under the 
fourth command, if removal to all other countries 
proves “impracticable, inadvisable, or impossible,” the 
Immigration Judge is required to direct the alien’s removal 
to “another country whose government will accept the 
alien into that country.”  Section 241(b)(2)(E)(vii) of 
the Act.  The Immigration Judge is not permitted to take 
these steps out of order.  See Hadera v. Gonzales, 494 
F.3d 1154, 1157-58 (9th Cir. 2007) (holding that the 
Immigration Judge erred in designating Ethiopia (instead 
of Italy) where no country met the requirements of the 
second command and only Italy met the requirements of 
the third command).  

Subject, National, or Citizen

 The statute’s second command calls for the alien 
to be removed to his or her country of citizenship or 
nationality unless that country “is not willing to accept 
the alien” or fails to respond “within 30 days after the 
date the [the Secretary of Homeland Security] first 
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inquires.”  Section 241(b)(2)(D) of the Act (stating that 
the Government may set a another period of time that 
it deems reasonable for a response).4  If an alien is a 
subject, national, or citizen of more than one country, the 
Government may remove that alien to any of the countries 
of which he or she is a subject, national, or citizen.  Matter 
of B-R-, 26 I&N Dec. 119, 122 (BIA 2013).

 This section is sometimes unenforceable—either 
because the alien is stateless or the alien’s nationality 
cannot be conclusively established.  Possession of a 
foreign passport is not necessarily proof of citizenship 
of the foreign state.  See Maccaud, 14 I&N Dec. at 431 
(analyzing an alien’s claim to Irish citizenship in an 
analogous context).  An alien who “stead-fastly rejects 
any allegiance” to a country that has annexed his native 
territory is not a “subject, national, or citizen” of that 
country.  Linnas, 19 I&N at 308.

 The second command must be bypassed when the 
alien’s own actions make it impossible to determine his or 
her nationality.  This proposition was well illustrated by 
the case of Benji Macaulay.  See Macaulay v. Gonzale[s], 
181 F. App’x 395 (5th Cir. 2006).  Mr. Macaulay’s 
nationality was unknown and he had “no passport, birth 
certificate, or other documents to verify his citizenship.”  
Id. at 396.  He was first known to have resided in England, 
where he was adopted by a Nigerian couple, but he later 
ran away to France.  Id.  He then “spent several years in 
Western Europe, during which time he claimed Nigerian 
citizenship to obtain cash benefits granted by the German 
government.”  Id.  After entering the United States in 
1990, Mr. Macaulay “used nearly two dozen aliases and 
. . . claimed various birth dates, places of birth, [S]ocial 
[S]ecurity numbers, and driver’s license numbers.”  Id.  
An Immigration Judge ultimately ordered Mr. Macaulay 
removed to Nigeria (under the third command) because 
the best evidence in the record connected him with that 
country.  Id. at 397.

Countries of a Lesser Connection

 If removal to the alien’s country of citizenship 
or nationality is not possible, the statute’s third 
command provides six types of additional removal 
countries to which removal can be directed.   
See section 241(b)(2)(E)(i)-(vi) of the Act.  According to 
the statute, an alien may be removed to: (1) the country 
from which the alien was admitted to the United States; 

(2) the country that contains the foreign port from which 
the alien left for the United States; (3) the country in 
which the alien last resided; (4) the country in which the 
alien was born; (5) the country that had sovereignty over 
the alien’s birthplace when he or she was born; or (6) the 
country in which the alien’s birthplace is located at the 
time of removal.  Id.  Removal may be directed under this 
step “without necessarily giving any priority or preference 
because of their order, to any one of [the six] categories of 
countries.”  Matter of Fwu, 17 I&N Dec. 354, 356 (BIA 
1980) (quoting Cheung, 16 I&N Dec. at 691) (internal 
quotation mark omitted).

 The Government’s discretion under this section is 
quite broad.  See Matter of Ng, 10 I&N Dec. 428, 429-30 
(BIA 1963) (affirming the Immigration Judge’s designation 
of the Netherlands as the country of removal for a Chinese 
crewman who arrived in the United States aboard a Dutch 
vessel).  The respondent need not be a citizen, national, 
or subject of the designated country and, “[m]oreover,  
. . . an alien may be removed under any of subsections 
(i) through (vi) without the prior consent of the 
government of the country designated for removal.”   
Bejet-Viali Al-Jojo v. Gonzales, 424 F.3d 823, 828 
(8th Cir. 2005) (citing Jama, 543 U.S. 335); see also 
8 C.F.R. § 241.15(e).5  In fact, the regulations provide 
that “the existence of a functioning government [in 
the country of removal] is not required.”  8 C.F.R. 
§ 1240.10(f ).  Furthermore, the Immigration Judge 
may designate “multiple countries of removal either 
in the alternative or in combination . . . as long as the 
countries designated [are properly chosen].” El Himri 
v. Ashcroft, 378 F.3d 932, 938 (9th Cir. 2004) (citing  
8 C.F.R. § 1240.12(c)).  The statute does not require that 
an alien “have an opportunity to contest the designation of  
[a country] as the country of removal . . . .  The statute only 
requires that the Immigration Judge designate the proper 
country of removal based on the guidelines provided.”  
Jah v. Gonzales, 165 F. App’x 50, 52 (2d Cir. 2006).6

 The outer limits of the Government’s discretion 
are not clearly delineated by the statute, but they do exist.  
For example, the Second Circuit has held that sections 
241(b)(2)(E)(i) and (ii) are “ambiguous, and . . . neither 
clearly authorizes [an alien’s] removal to [a country 
that the alien merely stopped in en route to the United 
States].”  Mendis, 554 F.3d at 340.  And however broad 
the Government’s discretion may be, the statute clearly 
anticipates a scenario in which no country will qualify 
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under these provisions.  For that there is the fourth (and 
final) command.

Any Country Willing To Accept the Alien

 Under the statute’s final step—where 
removal to all other countries is “impracticable, 
inadvisable, or impossible”—the Government is 
permitted to seek removal to “another country whose 
government will accept the alien into that country.”   
Section 241(b)(2)(E)(vii) of the Act.  Where only one 
country is willing to accept the alien, that country is a 
proper designation under the Act.  See Linnas, 19 I&N 
Dec. at 308-09.  The sole issue is whether the government 
of the country is willing to accept the alien.  See Wangchuck 
v. DHS, 448 F.3d 524, 531 (2d Cir. 2006) (holding that 
the Board erred in ordering an alien—who was born in 
India to Tibetan parents—removed to China without 
evidence that China would accept him); El Himri, 378 
F.3d at 934, 939 (holding that “stateless Palestinians who 
fled Kuwait” could not be removed to Jordan unless that 
country was willing to accept them).

 Section 241(b)(2)(E)(vii) surely represents the 
zenith of the Government’s discretion in locating a 
country to which an alien may be removed.  In fact, the 
Fifth Circuit has held that an order of removal that simply 
orders the alien removed “to such nation as may accept 
him” is facially valid under the Act.  Abdallah v. Gonzales, 
132 F. App’x 12, 14 (5th Cir. 2005) (per curiam).  And 
the D.C. Circuit has held that the Government is not 
required, “as a condition of deportation, . . . to assure that 
once accepted the deportee will be granted permanent 
residence or asylum within the accepting country.”   
Teo Chai Tiam v. Kennedy, 293 F.2d 543, 545 (D.C. 
Cir. 1961) (quoting United States ex rel. Tie Sing Eng v. 
Murff, 165 F. Supp. 633, 644 (S.D.N.Y. 1958)) (internal 
quotation marks omitted).

Arriving Aliens

 An alien who is placed into removal proceedings 
at the time of his or her arrival at the United States 
is not subject to the statutory framework that 
applies to all other aliens in removal proceedings.   
See section 241(b)(1)(A) of the Act.  The principal 
difference for these arriving aliens is that they are not 
given an opportunity to designate their own countries of 
removal.  See id.

 The current statutory framework—which 
is found in section 241(b)(1)—replaced former  
section 237(a), a “deceptively simple formula” that 
was designed to return excludable aliens to the 
country “whence [they] came.”  Menon v. Esperdy, 413 
F.2d 644, 646, 653 (2d Cir. 1969) (quoting former  
section 237(a) and criticizing it as “an anachronistic relic 
which in its operative language dates back at least as far 
as the 1882 Chinese Exclusion Act”); see also IIRIRA  
§ 305(a), 110 Stat. at 3009-600.  Under the prior statute, 
attempts to determine “whence an alien came” could 
sometimes lead to absurd results.  See Menon, 413 F.2d 
at 652 (citing Stacher v. Rosenberg, 216 F. Supp. 511, 514 
(S.D. Cal.1963), in which the court “had no alternative 
but to conclude that the United States was the country of 
deportation” (emphasis added)).

Section 241(b)(1) now provides three steps 
for the designation of the arriving alien’s country of 
removal.  In the first step, removal is directed to “the 
country in which the alien boarded the vessel or aircraft 
on which the alien arrived in the United States.”  Section  
241(b)(1)(A) of the Act.  But see section 241(b)(1)(B) of 
the Act (applying the limitation that only natives, citizens, 
subjects, and nationals of foreign territory contiguous to 
the United States or adjacent islands may be removed to 
those countries or territories).  The Government is not 
required to obtain the consent of the receiving country 
under this section of the Act.  See Gamado v. Chertoff, No. 
Civ.A.07-4217 (JLL), 2008 WL 2050842, at *2 (D.N.J. 
May 12, 2008) (unpublished table case).

 If the country of embarkation is unwilling to 
accept the alien, the Government is required to direct 
removal to one of three types of countries: (1) the alien’s 
country of citizenship or nationality, (2) the alien’s 
country of nativity, or (3) the alien’s country of residence.  
Section 241(b)(1)(C)(i)-(iii) of the Act; see also 8 C.F.R. 
§§ 241.15(e), 1240.10(f ) (stating that acceptance of the 
receiving country is not required under these sections).  
As with all other aliens, if removal to the enumerated 
countries is “impracticable, inadvisable, or impossible,” 
the Government ultimately must seek removal to any 
“country with a government that will accept the alien into 
the country’s territory.”  Section 241(b)(1)(C)(iv) of the 
Act.  The designation process for these arriving aliens has 
been the subject of much less litigation than the provisions 
of section 241(b)(2).
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Conclusion

 One of the Act’s primary goals was “to reduce the 
number of undeportables by increasing the number of 
places or countries to which an alien . . . might be sent.”  
Ying v. Kennedy, 292 F.2d 740, 743 (D.C. 1961).  To that 
end, the Act gives adjudicators a plethora of options to 
ensure that removable aliens can be effectively removed.  
But this latitude is not infinite.  Courts should continue to 
consult the statute to confirm that the country of removal 
(designated by the alien or requested by the Government) 
is permissible and appropriate.

Adam L. Fleming is the attorney advisor for the Buffalo and 
Batavia Immigration Courts, in New York State.

1.  See Dep’t of Homeland Security, Yearbook of Immigration Statistics 
– Table 41 (Aliens Removed by Criminal Status and Region and  
Country of Nationality: Fiscal Years 2002 to 2011) (Jan. 2012), 
available at http://www.dhs.gov/sites/default/files/publications/
immigration-statistics/table41d.xls.
2.  The Immigration and Nationality Act now provides a statutory 
mechanism for designating a country of removal when the United 
States is at war.  See section 241(b)(2)(F) of the Act.
3.  Whenever acceptance of the receiving state is required by 
statute, the Secretary of Homeland Security has regulatory discretion 
“to determine . . . what constitutes sufficient acceptance.”  8 C.F.R. 
§ 241.15(b).  Unless otherwise mandated by statute or case law, the 
Secretary is not required to obtain acceptance “prior to designation 
of the receiving country, before travel arrangements are made, or 
before the alien is transported to the receiving country.”  8 C.F.R.  
§ 241.15(d).
4.  See supra note 3.
5.  There was previously a circuit split as to whether there was “an 
implicit requirement in each of the first six clauses of subsection (E) 
that the designated country be willing to accept the alien.”  El Himri, 
378 F.3d at 939 n.4 (comparing Ali v. Ashcroft, 346 F.3d 873, 881-82 
(9th Cir. 2003) (acceptance required), with Jama v. INS, 329 F.3d 
630, 633 (8th Cir. 2003) (acceptance not required)).

6.  An alien’s right to due process may be violated, however, when 
he or she “has had no opportunity to address his or her fear of 
persecution in [the designated] country.”  Zayed v. Gonzales, 139 F. 
App’x 689, 692-93 (6th Cir. 2005) (citing Kuhai v. INS, 199 F.3d 
909, 913-14 (7th Cir. 1999); Andriasian v. INS, 180 F.3d 1033, 1041 
(9th Cir. 1999)).  But see Protsenko v. U.S. Att’y Gen., 149 F. App’x 
947, 953 (11th Cir. 2005) (stating that the aliens’ rights were not 
violated when they were “given ample notice and an opportunity to 
be heard on the issue of Russia as a potential country of deportation”); 
Su Hwa She v. Holder, 629 F.3d 958, 965 (9th Cir. 2010) (holding 
that an alien is “not entitled to adjudication of an application for 
withholding of removal to a country that nobody is trying to send 
them to”).  See generally Matter of Sagasti, 13 I&N Dec. 771, 773 
(BIA 1971) (“Notification of [the] right [to apply for withholding of 
removal] is not compelled with respect to the country ‘designated’ by 
the alien . . . .”).
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